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In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a

warehouse or in storage whether in a factory or in a warehouse

(ii) "11' ,mar <Iii ;;rf.lr Ii, "1T<flilr ;i! a,.r ;;rf.lr <Ol«illilr c;lc f<ITTll >isR>II{ <IT aar,,r <OR-Olla\ it <IT f<ITTll
~~~lfisRJllt df d1TN ~ ~~ WT df, zn fa@t siera m gier ii a? a fa4 nl
zn fa@ sisra ai zl# cfi'r 'CJfcnm m~¢~ 1

A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first

proviso to sub-section (1) of Section-35 ibid:

(l)(cn)(i) ~ ~ ~.~ 1994 cfi'r '1W 3ra Rtt aar arz mrai h a ii qt Ir
cfi1" 3Q"-mu m qruiqa 3iii grarwr 3rd 3rt fra, ma nr, Ra Jinrzr, TUTT
Rama,tf #ifsa, #ar tu rra,viamr, Rec4r -110001 cfi1" cfi'r ~~ I

snr war qrgtarur 3m7lac :
Revision application to Government of India:

Cont...2

Any person an aggrieve<;! by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

ah£ anf zr 3r4 3er 3rial 3rrr nar & at a za 3n2er h f zrnfrf@ il
c@N "JN aan 3#f@rat at 3rd znUr 3mrlaaVI mTar I

TT 3gen, is#tr seu area, riser-vn), 3rararar 3, 3ngm1au rr rt
ar seer ifaina sfoa

Arising out of Order-In-Original No GST/Div-VI/O&A/10/West India/AC!KM/2017-18

Dated: 16/01/2018issued by: Assistant Commissioner Central Excise (Div-VI), Ahmedabad Nmth

ti" s1cflc>1ctk1T/Qk1cll8' 'c.fiT cTTCFf ·lJcfJf 'C@T (Name & Address of the Appellant/Respondent)

Mis West India Equipments
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(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

31-'-fd+:r \:lttllct.-J cifl- "\:!"~~ cB".'T@R cB" ~ \.iTI" ~~ "BRf cifl- ~ ~ ~~~ \.iTI° ~
cfRT ~ ~ cB" grrfa agar, srfla cB" IDxT -crrfur cff.~- TR nrarfa arf@fr (2) 1998
cfRT 109 IDxT~- ~ Tfq NI .

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed· by the Commissioner (Appeals) on or after, the date appointed under Sec.109
ofthe Finance (No.2) Act, 1998.

(1) #tu sqra' yen (r4ta) Pura8, 2oo1 a Ru o sifa fffe ma ian zy--a i at ufzit
if, )fa arr#r a uR arr hf f#afh a ft pa-arr?r vi sr4ta amt a cn--cn
qRii vrer fa smaa fhzn star alR;1# er gar g. qr gzrgRf a iasfa ear 36-z
~it!- cB" -~ cB" ~ cB" 'ffi~ ita:rR-6 ~ - cifl- mTI ~ ~~ I

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a 0
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head ofAccount.

(2) Rf@qua 3rda # rr ursf via+a van y arq qa zus a zit qt 2o/-- #) ruar
cifl- ~ 3tR "GJ1TI~~~~~~"ITT cTT 1000/- cifl- ffi~cifl- ~ I

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

hr yca, #tr aura zgca vi hara arft4tr znrznf@rasur a ,R 3r4tea.
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) ta an«a [ca 3rf@/fr, 1944 cifl- cfRT 35-~/35-~ cB"~:

Under Section 358/ 35E ofCEA, 1944 an appeal lies to :-

affasw qeeuiaa a if@r ft +mm var zyca, 4a Gara ye vi hara 3rah#tr urn@raw
at fasts fear de aita • 3. 3fR. • gm, fl«fl al gi

-o
(a)

(b)

(2)

the special bench of Custom, Excise & Service Tax Appellate Tribunal of West Block
No.2, R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.

B@faRsla qRmct 2 (1) cB" if ~ ~ cB" m cifl- 3m, 3llfu;rr a mm # v4hr zycc, la
3qla zyea y tarao 3r@tr 1ruff@eras (Rrbc) #t uf?au &fr f)f8at , 3rs&rqra if 3TT-20, ~
#ea Raz qrus, #aruft uz, ~!'5'1ctl6llct-380016.

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) atO-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals other than as mentioned in para-2(i) (a) above.

~Bttllct.-J ~ (3m) Plll'1lq(1"i, 2001 cifl- cTRT 6 cB" ~m ~:q--3 if ~ fcp-q- 3~
arf)flu =zmrzntf@raj. ah r{ 3r4la~- 3rft fag mg 3mrr 6ta ii fa set sear zyc
cifl- -i:rt◄T, GlJTG'l" cifl- iisr 3it arm mar up#fr wag s Garg ITa t cffif ~ 10<2Q..t'.-- ffi~
ID.ft I ust sun zyca #t mi, ants t air, sit err rzr suifir &nrg 5 cYfruf}!j~~:~;~~~~ cTT
ow soo7- r Ao hrmu .sorer srer zcs « mm, znmrr r %is ",K3Pe"$yijeer#eso
Gr ITaur & asi ¢ 10oo/- ffi ifvffi w!T I cifl- ffi Xi81llc/5 '·.'\:;- ~-•~~~~~,~\
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The appeal to the Appellate Tribunal sball be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Hs.10,000/- where amount of duty/ penalty/ demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a .branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated. ·

(3) ff@ gr 3gr i a{ pr snazii mar rzr @tr ? it v?a pr sitar # fg ph r rar 3qja
air a fhznr urr alR; gra a std g sf fa far 4dl rf v aa a fg zqenRe,R 3r9#r
znnf@rawr al ya 3r#la zar #hr #al at v 3ma fclxn° "Gfim -t I

In case of the order covers a number oforder-in-Original, fee for each 0.1.0. should be
paid . in the aforesaid mariner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) 1r1rear zyea. 3f@1fr 497o zqr vizier at~-1 cB" 3iafr feffRa fhg 3Ira3rd= UT
Te mrar zrenfe,fa ff4r If@rant # mgr i r@ta #l -qciJ "Sffu °4"x 5.6.so ht at mrzarcru ye
ease «amr afeg

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

~ am~ ,w:rcrrr cm- Pt<J?1°1 clITT" q@ -frn:r:rr c#I" 3j st ezn aaff fhu srr & it v#tr zye,
a4trr«a zyca vi hara 3r44tr =zmrznrf@raswr (aruffaf@) fr, 1gs2 # [fer &1

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise.& Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(5)

Q

(6) fr zyca, €tu sirzyca v @hara r4l#tr mrnf@raw (Rrec), uf 3r4ht a ma a
~ zj;rr(Demand)~ cts" (Penalty) cj)f 1o% qa szr. aar 3rfarf& 1 rain, 3rf@r4aqa sci 1omls
~ % !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,

1994)
. .

a4hr3na arr3iltaraa3irif, snf@zta "a4crRtia"(Duty Demanded) -
.:,

(i) (Section)m 11D ~~~ ufu;
(ii) ftilmclffict~~~'{ITT)" ;
(iii) Arda@frail#frra 6hazer@.

> zrzq sar 'if@a3rfr' iszqa sm st a6car i, sr4hr'Ra#fq4 sraa far+rare.
For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited. H may be noted that the

· pre-deposit is a mandatory condition :for filing appeal before CESTAT. (Section 35 c (2A)
and 35 F of the Central Excise Act; 1944, Section 83 & Section 86 of the Finance Act, 1994) . . .

Under Central Excise and Service Tax, "Duty demanded" shallinclude:
(i) amount determined under Section 11 D; ·
(ii) amount of erroneous Ce'.nvat Credit taken;
(iii) amount payable under Rule 6 of the CenvatCredit Rules. _.-=--=,.

.· ~-,-~. . . ~~ ;:::c.J:5'? (. ...,,_- 9#k +"A.z ucsf i sr arr # 4fer 3r4r narur a «mer sar arc arzrar yen as g-,F
·'IV "r' ii> 1 O% ,prar.r "' aft,: ;aqii' il>ool" zys f.la1il.a \IT nor l!"5 ii> 10% ,prar.i«3 %; . . . le, er . 'Ji,J/
In view of above, an appeal against this order shall lie before the Tribunal (re, art,19}
of the duty demanded Where duty or duty and penalty are m dispute, or penaltS!f wh'er:-ei·petJp"1ty
alone is in dispute." ' · ~
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ORDER-IN-APPEAL

F.No.V2(STC)114/North/Appeals/17-18

I. '

M/s West India Equipments, Sanathan, Sarkhej-Bavla Highway, Sarkhej,

Ahmedabad (hereinafter referred to as 'the appellant') was holding Service registration

for providing services falling under the category of (i)Maintenance & Repairs services

and (ii) Business Auxiliary services. During the course of audit of the records of the

appellant in the month of July-2011 by the departmental officers for the period of 2006
07 to 2009-10, it was observed that the appellant had received certain amount towards

for supply of machineries to its clients during 2008-09 & 2009-10 that appeared to be
falling under the category of 'supply of tangible goods for use' taxable w.e.f. 18/05/2008

under section 65(105)(zzzzj) of the Finance Act, 1994. On further inquiry it appeared

that Service tax amounting to Rs.3,13,940/- on rental income of machineries falling

under 'supply of tangible goods for use' was recoverable along with interest. It also

appeared that the appellant had not obtained Registration for the category of 'supply of

tangible goods for use' and the details of such services were not mentioned in the
returns. Therefore a Show Cause Notice F.No.STC/214/DEM/\Nest lndia/D-111/12-13

dated 13/09/2012 (hereinafter 'the SCN') was issued to the appellant that was O
adjudicated vide 0.1.0. No.GST/D-VI/O&A/10/\Nestlndia/AC/KM/17-18 dated

16/01/2018 (hereinafter referred to as 'the impugned order') issued by the Assistant
Commissioner, Central GST & Central Excise, Division-VI, Ahmedabad North

(hereinafter referred to as 'the adjudicating authority') where Service Tax demand of

Rs.3,13,940/- for the period of 2008-09 to 2011-12 has been confirmed under Section

73(1) of the Finance Act, 1994; the protest lodged by the appellant was vacated and the

payment of Rs.3,13,940/- has been appropriated; payment of interest has been

confirmed under Section 75 of the Finance Act, 1994 appropriating an amount of

Rs.19,070/- paid by the appellant towards interest confirmed and imposing penalties on
the appellant under Section 77(1), Section 77(2) and Section 78 of the Finance Act,

1994.

2. Aggrieved by the impugned order, the appellant has filed the instant appeal on

the following grounds:

1) The adjudicating authority has erred in confirming larger period of limitation under

Section 73(1) of the finance Act, 1994 even when there was no suppression of

facts or any deliberate intention to evade payment of tax on the part of the
appellant as the appellant had entered all such transactions of Hire charges of

Volvo brand equipments in its books of Accounts from the beginning of such

transactions and the same was reported in VAT returns and VAT was paid
-- thereon and the appellant was having bona fide opinion that the transactions of

renting of equipments were covered / taxable under VAT and no dis99gl!g3°
required to be made in the Service Tax returns. The Audit office~r:~'p
wth at he books ot accounts, invoices, VAT retums, VAT aff6orsjaii@}+" ·5' s '$9o eu--es? s?4 a s+" "%

~
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inspection and hence there was no suppression of facts. On being pointind out

by the Audit officers, the appellant had paid up the amount of Service Tax and

interest thereon before issuance of the SCN. As per the decision of Hon'ble High

Court of Gujarat in the cae of CCE vs Steel Cast ltd., if there was any confusion

or controversy about taxability of a service and if assessee was entitled to bona

fide view that the service is not taxable, then extended period is not applicable.

in the case of Continental foundation Joint Venture vs COE, Chandigarh - 2007

(216) ELT 177 (SC), it has been held by Hon'ble Supreme Court that with regard

to the proviso to Section 11A of the Central Excise Act, 1944, mere omission to

give correct information was no suppression of facts unless it was deliberate and

to stop payment of duty. Mens Rea was not present on part of" the appellant in

the present case. The adjudicating authority had not considered the fact that the

transaction of hire charge of Volvo brand equipment was with transfer of right to

use and therefore fell under Article 366 (29A)(d) of the constitution of India a
Deemed Sale and as per the advice of the appellant's VAT consultant, the

appellant had a bona fide belief that such transactions fell under VAT and

therefore VAT was paid and VAT returns were filed. A certificate from the

Chartered Accountant was also produced showing Hire charges in VAT returns.

The appellant would like to refer to refer to a Circular D.O.F.No.334/1/2008-TRU

dated 29/02/2008 of the department wherein at point 4.4.3 it is mentioned that

when VAT is payable or paid then Service Tax is not payable.

3. Personal hearing in the appeal was held on 12/02/2018 that was attended by

Shri Hemandt Kajarekar, C.A. and Shri Sanjiv Adhvaryu, C.A. The learned C.A.

reiterated the grounds of appeal and submitted that there was no written agreement.

4. I have carefully gone through the facts of the case on records and grounds of

appeal filed by the appellant The appellant is not disputing that it was liable to pay
Service Tax on the activity of hiring out machineries under the category of 'supply of

tangible goods for use'. The appellant is only disputing the invoking of extended period

on the ground that it was under a bona fide belief that as it was paying VAT on the said

service, it was not liable to pay Service Tax. This contention is not sustainable for the

reason that the appellant was already registered providers of Services such as

'Maintenance & Repairs services' and 'Business Auxiliary services' and being a Service
Tax assesse, the appellant cannot escape the responsibility cast upon it_to properly

classify service provided by it and pay proper service tax on such services. The fact

remains that w.e.f. 18/05/2008 the renting of machineries was taxable under section

65(105)(zzzzj) of the Finance Act, 1994 under the category of 'sy_pp1¥-'l! tangible goods
for use'. The appellant had failed to obtain service tax registfaf6'l'a]fend its existing

service tax registration to include 'supply of tangibl~1_$op~;~-. a9J,4b\~~\_efore the{ { ·.9 o

department had no means to know that the appellant wag9out'hie impugned. \~ t- ,..,. ~ fj
· %Ao °9

'&4 , so
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activity up until the audit of its records was undertaken. Further, it has been clearly ,,~

brought out in paragraph 10.3 of the impugned order that the appellant had not ..,.
submitted Form 201A evidencing payment of VAT on Bill to Bill basis. In 10.4 again it

has been brought out by the adjudicating authority that the appellant had failed to

furnish any contract made with its clients establishing the fact that there was transfer of

possession of machineries and even the Debit Notes were not reflecting payment of

VAT. The appellant has not disputed these findings in the impugned order and hence

the ground of bona fide belief on part of the appellant that Service Tax was not payable

is not sustainable. The ingredients of suppression of facts with intent to evade tax exists

in the present case and hence the invoking of extended period and the imposition of

penalty under Section 78 of the Finance Act, 1994 is justified and valid. In view these

discussions, I reject the appeal filed by the appellant,

5. 3r41aariarrf #ra 3r4hitmr @qzrr 3qlaaalaafr rare
The appeal filed by the appellant stands disposed of in the above terms. "~

n%'
am sin O.

3rzgra (3r4her-%)

Date: 22 1 03/2018
Attested

8.• e3¥6»
Superintendent (Appeals-I)
Central Excise, Ahmedabad.

By R.P.A.D.

To
Mis West India Equipments,
Clo M.S. Khurana Engg. Workshop,
Before Santhan Overbridge,
Sarkhej Bavla Highway, Sarkhej
Ahmedabad.

Copy to:

1. The Chief Commissioner of C.G.S.T., Ahmedabad.
2. The Commissioner of C.G.S.T., Ahmedabad (North).
3. The Additional Commissioner, C.G.S.T (System), Ahmedabad (North).
4. The A.CI D.C., C.G.S.T Division: VI, Ahmedabad (North).
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